




































2. Legal refugees from Nazi Germany and the idea of liberty 
 
3. Redefining the rule of law, jurisprudence and the totalitarian state  
 
4. The long legal tradition and the European heritage in Nazi Germany 
 
5. Reconfiguring European legal tradition after the war  
 



























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































debate	 acerca	 de	método	 y	 verdad	 en	 la	 hermenéutica	 jurídica’,	 in	 Lorenzo	Gagliardi	 (ed.),	
Antologia	 giuridica	 romanistica	 ed	 antiquaria,	 II	 (Milano:	 Collana	 di	 Diritto	 romano	 del	
Dipartimento	di	Diritto	privato	e	Storia	del	Diritto,	Università	degli	Studi	di	Milano,	2018),	pp.	
575–610.	On	a	practical	 level,	Betti	 is	 a	 constant	presence	 in	 the	extensive	 correspondence	























































































                                               
476	Avenarius,	‘Verwissenschaftlichung	als	“sinnhafter”	Kern	der	Rezeption’,	pp.	121–136.	

























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































philosophy	stems	from	a	criticism	of	civilization	and	science	and	an emphasis on nature	and	











































































































































































































































































































































































































































































































































































































































































































































                                               
662	Loeffler,	Rooted	Cosmopolitans.	
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The	two	strands	of	the	narrative,	the	exile	and	the	German,	form	two	parts	of	the	whole.	The	
narrative	formed	by	the	exiles	was	one	of	liberty	and	scientific	integrity,	while	the	narrative	of	
those	who	remained	was	about	culture	and	tradition,	the	long	roots	of	the	conventional	
interpretations	in	the	thoughts	and	practices	of	the	countries.	The	exile	narrative	proved	to	be	
extraordinarily	influential	in	Britain,	where	the	émigrés	prompted	a	veritable	renaissance	of	
Roman	law.	As	in	areas	of	democracy,	the	rule	of	law	and	in	human	rights,	the	exile	narratives	
were	reincorporated	after	the	war,	leading	to	a	novel	interpretation	of	the	tradition	of	legal	
history.	Their	interpretations	were	also	integrated	by	many	of	those	who	did	not	become	
exiles,	such	as	Wieacker	or	Coing,	who	sought	to	provide	a	new	beginning	for	the	history	of	
law.		
	
However,	these	narrative	reformulations	may	have	been	for	nothing	had	a	political	imperative	
for	this	work	emerged	through	the	deepening	of	European	integration.	While	there	had	been	a	
political	process	of	integration,	it,	or	its	supporters,	sought	to	strengthen	its	legitimacy	by	
seeking	to	provide	a	historical	foundation,	a	lineage.		
	
Through	this	seeking	of	lineages,	the	narratives	of	Roman	law	were	integrated	with	the	
changing	conceptions	of	European	self-understanding,	one	that	was	transformed	by	the	
inclusion	of	exile	scholarship	of	other	kinds	as	well.	Ideas	from	Leo	Strauss,	Franz	Neumann,	
Hans	Kelsen,	Hannah	Arendt	and	others,	who	had	revolutionized	the	conceptions	of	law	and	
politics,	democracy	and	authoritarianism,	were	also	incorporated	into	the	European	
narrative.	With	the	nascent	theories	of	human	rights	and	natural	law,	the	political	and	legal	
thought	of	exiles	became	a	central	tenet	in	the	European	tradition.		
	
Thus,	when	Coing	began	to	formulate	the	theory	of	a	European	legal	heritage,	his	inclusion	of	
both	the	Roman	law	tradition	and	the	natural	law	tradition	proved	to	be	prescient.	Together,	
they	were	to	form	the	European	heritage	and	the	background	for	European	integration.	
Though	the	initial	course	chosen	for	integration	was	that	of	functionalism	or	
neofunctionalism,	integration	through	economic	connections	and	rising	prosperity,	there	was	
equally	a	need	to	find	precedents	for	integration.	One	possibility	for	these	precedents	was	
European	history	and	its	shared	past.	While	much	of	that	history	was	one	of	antagonisms	and	
war,	the	cultural	and	legal	continuities	were	a	good	template	for	the	argument	of	natural	
unification.	Of	these,	the	shared	legal	past	was	also	important	because	unlike	the	reception	of	
classical	literature	in	general,	it	could	have	direct	significance	in	the	functioning	of	the	
integration	as	a	legal	process.		
	
However,	all	of	this	could	be	seen	as	a	secondary	issue	to	the	larger	question	of	what	do	we	
mean	by	a	shared	heritage.	Of	the	over	two	and	a	half	millennia	of	continuity	from	ancient	
Greece	and	Rome	to	the	present	day	do	we	choose	to	call	our	past,	our	heritage?	
	
The	answer	depends,	quite	naturally,	on	the	present:	what	we	recognize	from	the	past	as	our	
heritage	depends	on	how	we	see	ourselves	in	the	present.	This	means	that	we	unconsciously	
or	consciously	emphasize	the	things	we	value	most	and	seek	to	trace	them	to	the	past	as	if	to	
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say	that	this	is	what	we	have	always	been	and	always	will	be.	The	past	and	our	relationship	
with	it	is	a	part	of	our	identity,	and	hence	is	subject	to	the	vagaries	of	identity	politics	and	the	
aspirational	side	of	identity.		
	
The	constructivistic	idea	of	the	relationship	between	past	and	present	does	not	in	any	way	
mean	that	phenomena	such	as	the	classical	tradition	or	the	Roman	law	tradition	were	not	real.	
In	the	case	of	Roman	law,	there	is	a	two	and	half	millennia-long	historical	continuity	of	legal	
research,	writing	and	application	of	law	that	utilizes	ancient	Roman	texts,	concepts	and	rules.	
This	continuity	is	to	a	high	degree	self-referential	and	there	are	innumerable	continuities	
between	historical	phenomena	associated	with	it	and	contemporary	European	legal	systems.	
However,	what	is	interesting	in	the	constructivistic	sense	is	the	way	in	which	value	
judgements	are	associated	with	these	phenomena.		
	
The	fact	that	the	Greco-Roman	past	is	commonly	called	“classical”	in	itself	shows	the	valuation	
embedded	in	the	historical	period	in	question.	However,	the	usages	of	classics	in	identity	
politics	has	very	recent	iterations	that	pertain	to	the	central	issue	of	this	book.	Among	far	
right	movements,	there	has	been	a	long-standing	practice	of	the	use	of	classical	imagery	and	
tropes	to	emphasize	European	hegemony	and	the	supposed	racial	order	that	they	wish	to	
reinforce.	These	include	so-called	identitarian	movements	that	present	orderly	white	
European	culture	as	a	counterpoint	to	the	masses	in	the	East	and	South.	For	that	purpose,	
images	of	Spartans	at	Thermopylae	are	presented	with	approximately	the	same	frequency	as	
among	interwar	far	right	movements	or	governments.	Images	of	the	Roman	military	order	are	
juxtaposed	with	barbarian	hordes,	the	rectangular	order	of	Roman	roads,	fields	and	cities	
with	indigenous	societies,	etc.	What	this	entails	is	not	merely	an	innocent	comparison,	but	a	
push	for	a	certain	social	order	under	the	guise	of	ancient	precedents.	Unquestioning	
allegiance	to	the	state,	militarism,	conceptions	of	outsiders	as	barbarian	enemies	and	
opposition	as	traitors	are	peddled	as	the	true	way	of	the	political	order.	At	the	same	time,	they	
are	mixed	with	ideas	of	racial	and	ethnic	tropes	that	had	very	little	or	no	foundation	in	the	
classical	past.	In	Europe,	these	ideas	have	come	to	the	fore	as	a	consequence	of	the	2015	
refugee	crisis	and	its	aftermath;	in	America	and	elsewhere	they	have	benefited	from	the	
political	turns	of	the	2016	elections.		
	
The	far	right	was,	of	course,	not	the	only	political	group	to	have	used	the	classical	past	as	
legitimation;	it	was	also	heavily	used	in	the	different	campaigns	relating	to	European	
integration.	In	its	drive	to	present	narratives	of	Europe	and	especially	narratives	that	would	
act	as	justifications	for	the	past	and	future	unity	of	Europe,	there	has	been	a	strong	reliance	on	
cultural	heritage	and	the	uniting	traits	of	European	culture.	In	it,	classics	and	to	a	lesser	extent	
medieval	history	has	acted	as	a	shared	legacy,	where	continuities	such	as	the	reception	of	
ancient	culture	have	been	emphasized.	Art,	literature	and	science	and	their	shared	roots	have	
been	embraced	by	institutions	such	as	universities	and	museums.		
	
In	all	of	this,	there	have	been	strong	links	and	continuities	from	the	interwar	period.	In	the	
uses	and	abuses	of	the	past,	the	affinity	of	Italian	Fascism	and	ancient	Rome	has	often	been	
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noted,	but	this	is	not	the	only	example.	The	reliance	on	classical	imagery	and	tropes	
emphasizing	heroism	and	sacrifice	was	shared	by	all	right	wing,	nationalist	regimes	in	
Europe.	What	has	been	forgotten	is	that	there	were	also	popular	conservative	and	liberal	uses	
of	the	classical	past.	As	we	have	noted	in	the	preceding	chapters,	numerous	contesting	
utopian	visions	of	the	past	and	the	future	were	presented,	where	the	past	was	used	as	a	
surrogate	stage	for	battles	about	the	future.		
	
The	Nazi	movement	relied	on	the	idea	of	the	German	blood	community	as	the	foundation	of	
their	ideal	state;	for	the	Fascists,	it	was	the	notion	of	Romanità.	This	underwent	a	gradual	and	
incomplete	change	after	the	attack	on	the	Soviet	Union	began	in	1941.	The	need	for	allies	and	
soldiers	to	fill	the	ranks	prompted	the	invention	of	the	Neue	Europa,	the	European	alliance	led	
and	dominated	by	Germany.	In	some	of	the	occupied	countries,	such	as	Vichy	France,	the	
notion	of	a	European	heritage	was	mixed	with	French	nationalism,	where	the	idea	of	a	
European	community	meant	a	Christian	nationalism	based	on	Greco-Roman	culture,	where	
the	enemies	were	both	communism	and	the	Anglo-American	alliance.	The	Nazi	visions	of	the	
classical	past	were	coloured	by	their	racial	theories.	On	one	hand	the	conquering	Greeks	and	
Romans	were	hailed	as	the	former	master	races,	on	the	other	the	perceived	Semitic	influences	
and	the	cosmopolitanism	of	the	empire	were	shunned.	This	was	also	the	basis	of	point	19	of	
the	Nazi	party	programme.		
	
Some	of	the	ideas	presented	in	Vichy	France	were	more	commonly	shared	among	
conservative	circles,	which	led	to	the	curious	mixture	of	ideas	that	underlie	post-war	
conservatism	in	Europe.	Christian	conservatives	saw	in	the	classical	past	the	origin	of	the	
European	cultural	heritage,	mixing	traditionalism	with	the	emphasis	on	classical	culture	and	
literature.	Thus,	cultural	theories	and	the	idea	of	Rome	were	easily	combined	with	notions	of	
Christian	heritage,	Rome	signifying	for	Catholics	at	least	both	ancient	Rome	and	the	Catholic	
Church.	It	was	also	the	position	of	the	Church	that	led	to	their	post-war	transformation	and	to	
favouring	supranationalism	and	inalienable	rights	as	well	as	the	protection	of	minorities,	
especially	religious	minorities.	These	notions	were	heavily	present	among	Roman	law	
scholars	in	the	making	of	the	narrative	of	a	shared	past;	the	works	of	Koschaker	and	
Riccobono,	but	also	Wieacker,	show	these	elements.	Ideas	such	as	anticommunism,	as	well	as	
antitotalitarianism,	were	also	popular	among	conservatives,	with	notions	such	as	democracy	
and	property	rights	being	traced	all	the	way	back	to	the	classical	past.		
	
What	is	often	forgotten	is	that	there	was	also	the	liberal	use	of	the	classical	past,	one	that	
focused	on	its	cosmopolitanism	and	multiculturalism.	This	tradition	was	visible	in	the	works	
of	Schulz,	Momigliano	and	Pringsheim.	They	emphasized	the	values	of	reason	and	liberty,	the	
rule	of	law	and	equality	for	all.	While	the	ideas	of	civilization	and	learning	were	often	
presented	in	opposition	to	the	totalitarian	conceptions	of	knowledge	and	the	state,	this	was	
one	of	the	areas	where	conservative	and	liberal	visions	of	the	classical	past	and	the	preferred	
future	coincided.	Only	after	the	war	did	the	notions	of	tolerance	and	non-ethnic	ideas	of	
community	and	citizenship	become	shared	themes	among	liberals	and	conservatives,	due	to	
the	totalitarian	experience.		
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While	the	continuities	from	the	Nazi	and	Fascist	ideas	to	the	present	far	right	are	the	most	
obvious,	the	point	is	that	there	are	continuities	from	all	of	them	in	the	present	discourse.	It	is	
just	that	the	resurgence	of	Nazi	ideas	is	the	most	shocking	as	they	had	been	in	the	shadows	for	
so	long.	It	is,	of	course,	completely	possible	that	after	the	Nazi	and	Fascist	ideas	became	
unpalatable,	support	for	them	was	channelled	into	conservative	notions	of	the	connection	
between	the	past	and	the	present.		
	
The	basic	premise	of	constructivism	is	that	the	text	and	thus	the	past	have	no	innate	
meanings,	but	rather	that	they	are	all	given	or	constructed	by	interpreters.	The	connection	of	
the	classical	past	and	Europe	is	thus	something	of	an	imagined	community.	This	means	that	
there	are	undoubtedly	lines	of	continuities	and	reception,	but	the	underlying	idea	is	to	
present	value	judgements	on	historical	events	and	ideas.	The	functioning	of	the	community	
simile	means	that	through	definitions,	one	can	present	judgements	on	what	to	include	and	
what	to	exclude	as	part	of	the	community.	The	community	is	thus	a	matter	of	choice,	as	is	its	
justification	through	history.	The	lineages	that	are	traced	are	a	part	of	the	construction	of	the	
past,	a	reverse	teleology	or	projection.		
	
The	past,	classics,	Roman	law	and	European	narratives	are	thus	all	a	part	of	a	normative	realm	
of	value	statements	and	the	setting	of	hierarchies.	They	are	used	in	what	could	be	defined	as	a	
process	of	historical	utilitarianism,	in	which	tradition	and	usage	are	seen	as	signs	of	
correctness	and	legitimacy.	What	is	included	is,	however,	not	as	informative	as	what	is	not	
talked	about.	Issues	of	class,	gender	and	race	are	embedded	in	these	discussions,	but	seldom	
openly	debated.		
	
While	we	have	discussed	at	length	exclusionary	references	to	the	classical	past,	it	is	important	
to	note	that	the	debate	on	these	terms	relates	to	a	very	thin	slice	of	Europe,	namely	the	
culture	and	population	that	is	white,	conservative	and	nationalist.	It	is	a	policy	of	othering	
through	race,	culture	and	language.	Should	one	want	to	present	a	different	kind	of	vision,	one	
could	do	worse	than	a	return	to	the	ideas	presented	by	Schulz:	the	notions	of	humanity,	
equality,	the	rule	of	law,	security	and	a	sense	of	inclusion.	Just	an	idea.		
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